December 30, 1992

M. Stanley Y. H Siu

Adm ni strat or

Enpl oyees' Retirenment System
Depart ment of Budget and Fi nance
201 Merchant Street, Suite 1400
Honol ul u, Hawaii 96813-2980

Attention: M. David Y. Shimabukuro
Assi stant Adm ni strator

Dear M. Siu:
Re: M nutes of Enpl oyees' Retirenent System Meetings

This is in reply to a nenorandumto the Ofice of
I nformation Practices ("OP") from David Y. Shimabukuro,
Assi stant Adm nistrator, State of Hawaii Enpl oyees' Retirenent
System ("ERS"). In his nenorandumto the O P, M. Shimbukuro
requested an advi sory opi nion concerning the public's right to
i nspect and copy bot h unapproved and approved m nutes of the
nmeeti ngs of the ERS Board of Trustees ("Board") and of the
Board's Investnment Commttee ("Commttee").

M. Shi mabukuro's nenorandumto the O P al so requested an
advi sory opinion regarding disclosure of "buy/sell"”
recomendati ons nade by the ERS investnent advisors and the
performance eval uati ons of these advisors prepared by ERS
consultants. The OP wll address these additional questions in
a separate advisory opinion letter to be issued at a | ater date.

| SSUES PRESENTED

| . Whether, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), final
draft nmeeting mnutes that are presented to the Board or
Comm ttee for approval ("proposed m nutes") nust be nade
avai l abl e for public inspection and copyi ng upon request.

1. \Whether, under the U PA the mnutes of Board and
Comm ttee neetings nust be nade avail able for public inspection
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and copying: (1) upon the Board's or the Commttee's approval of
t he proposed m nutes or upon approval of the proposed m nutes
wWith corrections or anendnents, or (2) at any tine before the end
of the thirty-day period specified in section 92-9(b), Hawaili

Revi sed Statutes, notw thstanding the fact that those m nutes
have been approved by Board or Commttee action.

BRI EF ANSWERS

. Yes. Because proposed mnutes are not the "official"
record of Board and Conmm ttee neetings, we conclude that the
"mnutes" required to be publicly disclosed under sections 92-9
and 92F-12(a)(7) and (16), Hawaii Revised Statutes, do not
i nclude m nutes that have not yet been approved by the trustees.

However, the proposed m nutes are nonet hel ess "gover nnent
records" under the U PA, and each agency nust mnmake gover nnment
records avail able for inspection and copyi ng upon request, except
as provided in section 92F-13, Hawaii Revised Statutes. Haw.

Rev. Stat. § 92F-11(b) (Supp. 1991).

In previous O P advisory opinions, the OP determ ned that
the UPA s "frustration of a legitimte governnent function”
exception permts agencies to wi thhold access to inter-agency and
i ntra-agency nmenoranda that are protected by the conmon | aw
"del i berative process privilege." Additionally, based upon
federal court decisions under the federal Freedom of |Information

Act, 5 U S. C. § 552 (1988), the OP has found that certain
"draft" agency records may be w thheld under section 92F-13(3),
Hawai i Revi sed Statutes, because disclosure would reveal the
agency's deli berative process. However, in this case, the
"del i berative process" involved in arriving at the official
version of the mnutes is itself exposed to the public at public
agency neetings. Therefore, we conclude that proposed m nutes
are not protected by the "deliberative process privilege."

Because we find that none of the U PA exceptions to required
agency di sclosure applies to the proposed m nutes of Board and
Comm ttee neetings, we conclude that they nust be nade avail abl e
for public inspection and copying under the U PA, upon request.
However, we believe that the "deliberative process privilege"
woul d apply to drafts of neeting m nutes that precede the final
draft submtted to the Board or Conmttee for its approval.

1. Section 92-9(b), Hawaii Revised Statutes, provides that
the mnutes of a neeting of a board shall be public records and
"shall be available within thirty days after the neeting." 1In
our opinion, to find that section 92-9(b), Hawaii Revi sed
Statutes, authorizes an agency to withhold mnutes fromthe
public until the end of the thirty-day period, notw thstanding
the fact that they have been officially approved by the Board or
the Commttee, would be contrary to the clearly expressed
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| egi sl ative intent underlying both the open neetings and open
records laws. Both chapters 92 and 92F, Hawaii Revi sed Statutes,
expressly declare that it is the policy of this State that the
conduct of public policy--the discussion, deliberations,

deci sions, and action of governnent agencies--shall be conducted
as openly as possible. Also, section 92-1(1), Hawaii Revi sed
Statutes, provides that the provisions of the open neetings |aw
"shall be liberally construed."”

Accordi ngly, we conclude that the m nutes of ERS neetings
required to be public by part | of chapter 92, Hawaii Revised
Statutes, nust be nmade avail abl e upon the Board' s or the
Comm ttee's approval of the proposed m nutes, irrespective of the
fact that the thirty-day period set forth in section 92-9(b),
Hawai i Revised Statutes, has not yet expired. W also concl ude
that if the proposed m nutes are approved by an agency with
corrections or anmendnments, then the mnutes, in their approved
form shall be nmade available for inspection and copyi ng upon
correction or anmendnent by the agency. In any event, m nutes of
public agency neetings shall be nmade available to the public
within thirty days after the neeting to which they rel ate,
subject to the exception set forth in section 92-9(b), Hawaili
Revi sed Statutes, for mnutes of closed board neetings. Haw.

Rev. Stat. § 92-9(b) (1985).
FACTS

CGenerally, the Board and the Commttee each hold two
nmeetings every nonth. The proposed m nutes for each neeting are
presented to the Board or the Commttee, as the case may be, for
of ficial approval at the next neeting. The mnutes are either
approved as drafted by the ERS staff, or approved with
corrections or anendnents. The ERS personnel nekes any approved
corrections or anendnents to the m nutes.

According to the ERS, the availability of m nutes of Board
and Commttee neetings is subject to part | of chapter 92, Hawaii
Revi sed Statutes, the State's "open neetings" or "sunshine" |aw

Section 92-9, Hawaii Revised Statutes, states in relevant part:

§92-9 Mnutes. (a) The board shal
keep witten mnutes of all neetings. Unless
otherwi se required by law, neither a ful
transcript nor a recording of the neetings is
required, but the witten mnutes shall give
a true reflection of the matters di scussed at
the neeting and the views of the participants

(b) The mnutes shall be public records
and shall be available within thirty days
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after the neeting except where disclosure
woul d be 1 nconsistent with section 92-5;

Haw. Rev. Stat. § 92-9(a) & (b) (1985) (enphasis added).

M. Desnond J. Byrne of Honolulu Information Service
requested the ERS to nmake available for his inspection and
copyi ng both the unapproved and approved m nutes of Board and
Commttee neetings. |In a nmenorandumto the O P dated Septenber
23, 1992, the ERS stated its objection to disclosure of the
m nutes before formal approval by the ERS trustees, because
"there are tinmes when the M nutes nust be anended,” and the
changes can be "significant." The ERS further stated in its
menorandumto the O P that it would "want to nmake the M nutes
avail able within the 30-day period per section 92-9(b), HRS
because of our staffing problens.”

In his letter to the OP dated Septenber 30, 1992, M. Byrne
requested an advisory opinion fromthe O P concerning the
thirty-day limt in section 92-9(b), Hawaii Revised Statutes.

M. Byrne's letter to the OP stated that "if the m nutes have
been produced and adopted then they should be avail able, and the
public does not have to wait until 30 days have el apsed.”

M. Byrne al so requested an opinion on the interpretation of
section 92-9(b), Hawaii Revised Statutes, from Attorney Ceneral
Robert A. Marks. By letter dated Cctober 22, 1992, Charleen M
Ai na, Deputy Attorney General, explained the ERS policy
concerning the availability of Board and Conm ttee m nutes:

Drafts of proposed mnutes are prepared as
expeditiously as possible within staff constraints and
wor kl oads. Those proposed m nutes are then presented
for review, approval or amendnent at the next neeting
of the Board. Upon approval and anendnent, the m nutes
are made available. In all events, mnutes are nade
available within thirty days after the neeting to which
they rel ate.

Letter fromCharleen M Aina, Deputy Attorney Ceneral, to Desnond
Byrne (Cct. 22, 1992).

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or
closed by law" Haw. Rev. Stat. § 92F-11(a) (Supp. 1991). The
term "governnent record" nmeans "information nmaintained by an
agency in witten, auditory, visual, electronic, or other
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physical form" Haw Rev. Stat. § 92F-3 (Supp. 1991). The U PA
further provides that unless one of the exceptions set forth in
section 92F-13, Hawaii Revised Statutes, authorizes an agency to
wi t hhol d access to governnent records, they nust be nmade
avai l abl e for inspection and copyi ng "upon request by any

person.” Haw. Rev. Stat. § 92F-11(b) (Supp. 1991).

In addition to the disclosure of governnent records required
by the U PA general disclosure provisions, in section 92F-12,
Hawai i Revised Statutes, the Legislature set forth a list of
governnment records, or information contained therein, that an
agency must nmake avail able for public inspection and copyi ng
"[a] ny provision to the contrary notw thstanding."” Subsection
(a) of section 92F-12, Hawaii Revised Statutes, provides in
pertinent part:

§92F-12 Disclosure required. (a) Any
provision to the contrary notw t hstandi ng, each agency
shal | make avail able for public inspection and
duplication during regul ar business hours:

(7) Mnutes of all agency nmeetings required
by aw to be publi c;

(16) Information contained in or conpiled
froma transcript, mnutes, report, or
summary of a proceedi ng open to the
public.

Haw. Rev. Stat. § 92F-12(a)(7) & (16) (Supp. 1991), Act 185, 1992
Haw. Sess. Laws 368 (1992).

The "l aw' that requires agency neetings to be public is
found in part | of chapter 92, Hawaii Revised Statutes, the
State's "open neetings" or "sunshine" law.? This law requires

The words "required by law to be public" nodify "agency
neetings," rather than "mnutes,” as the legislative history of
this provision nmakes clear: "Your Commttee anended this
subparagraph to limted disclosure of mnutes of agency neetings to
those required by law to be public. This avoids the conflict with
laws that presently allow confidential neetings, as with executive
nmeetings under Section 92-4, Hawaii Revised Statutes, and related
| aws. " H Stand. Comm Rep. No. 342-88, 14th Leg., 1988 Reg.
Sess., Haw. H J. 969, 972 (1988).

Additionally, we observe that section 88-103(a), Hawai
QP . Ltr. No. 92-27
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that "[e]very nmeeting of all boards shall be open to the public
unl ess otherw se provided in the constitution or as cl osed

pursuant to sections 92-4 [executive neetings] and 92-5

[ exceptions to open neetings]." Haw. Rev. Stat. § 92-3

(Supp. 1991). Thus, if the Board and Conmttee neetings to which
the mnutes relate are required by part | of chapter 92, Hawaii
Revi sed Statutes, to be public, then the ERS nust disclose the

m nutes of those neetings under the U PA

W first exam ne whether the proposed m nutes of public
agency neetings nust be nmade avail able for inspection and copying
under the Ul PA

1. AVAI LABI LI TY OF PROPCSED M NUTES OF PUBLI C AGENCY MEETI NGS

It is not clear whether the term"m nutes" as used in
sections 92-9 and 92F-12(a), Hawaii Revised Statutes, enconpasses
proposed m nutes. Section 1-14, Hawaii Revised Statutes,
provides that "words of a |law are generally to be understood in
their nost known and usual signification, wthout attending so
much to the literal and strictly grammati cal construction of the
words as to their general or popular use or neani ng." [Enphases
added. ]

In Webster's Ninth New Col |l egiate D ctionary, the word
"mnutes” Is defined as "the official record of the proceedi ngs
of a neeting." Wbster's Ninth New Collegiate Dictionary 757
(1988) (enphasis added). See also The Anerican Heritage
Dictionary 801 (2d College Ed. 1982) ("[a]n official record of
proceedi ngs at the neeting of an organi zation"); Wbster's Third
New I nternational Dictionary 1440 (1967) ("a series of brief
notes taken to provide a record of proceedings (as of an assenbly
or conference) or of transactions (as of the directors of a
corporation); specif: an official record conposed of such
not es").

Because proposed m nutes are not the "official" record of
Board and Committee neetings, we believe that the "m nutes”
required to be publicly disclosed under sections 92-9 and
92F-12(a), Hawaii Revised Statutes, do not include m nutes that
have not yet been approved by the trustees. However, this does
not end our analysis of the question presented.

Al t hough sections 92-9(b) and 92F-12(a), Hawaii Revi sed
Statutes, nmay not expressly require the disclosure of proposed

Revi sed Statutes, requires that the board of trustees of the ERS
"shall keep a record of all its proceedings which record shall be
open to public inspection.”

OP . Ltr. No. 92-27



M. Stanley Y. H Siu

Decenber 30, 1992

Page 7

m nutes, the proposed m nutes are nonethel ess governnent
records" subject to the U PA s public access provisions. As
stated earlier, the U PA requires that each agency make

gover nnent records available for i nspection and copyi ng upon
request, except as provided in section 92F-13, Hawaii Revised

Statutes. Haw. Rev. Stat. § 92F-11(b) (Supp. 1991). Therefore,
unl ess one of the exceptions listed in section 92F-13, Hawaii

Revi sed Statutes, applies, the ERS nust nmake the proposed m nutes
publicly avail abl e.

In reviewng the five exceptions listed in section 92F-13,
Hawai i Revi sed Statutes, we conclude that paragraphs (1), (2),
(4), and (5) do not apply to the facts presented. Sect i on
92F-13(3), Hawaii Revised Statutes, provides an exception to
requi red agency disclosure for "[g]overnnent records that, by
their nature, nust be confidential in order for the governnent to
avoid the frustration of a legitimte governnment function.”
Proposed m nutes do not fall within the exanples set forth in the
U PA s legislative history of records that may be withheld if
di sclosure would result in the frustration of a legitimte
governnment function. See S. Stand. Comm Rep. No. 2580, 14th
Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988).

In previous O P advisory opinions, the OP determ ned that
this U PA exception also permts agencies to withhold access to
i nter-agency and intra-agency nenoranda that are protected by the
common | aw "del i berative process privilege." See OP Op. Ltr.
No. 90-8 (Feb. 12, 1990) (drafts and staff notes); OP Op. Ltr.
No. 90-21 (June 20, 1990) (consultant's report); O P Op. Ltr. No.
91-16 (Sept. 19, 1991) (draft master plan); OP Op. Ltr. No.
91-24 (Nov. 26, 1991) (interview panelists' notes).

To qualify for protection by the "deliberative process
privilege," the nmenorandum nust be both "predecisional" and

"del i berative." To be "predecisional," a governnment record nust
be "received by the decisionmaker on the subject of the decision
prior to the time the decision is nmade." NLRB v. Sears, Roebuck

& Co., 421 U S. 132, 151 (1984). To be "deliberative,™ the
government record must reflect the "give and take" of the
agency's consultative process. See AP Qp. Ltr. No. 91-24 at 7

3Nl t hough one might infer that by requiring the availability of
the official mnutes of agency neetings the Legislature intended to
permt agencies to withhold access to proposed mnutes, the UPA s
exceptions to required disclosure are set forth in section 92F- 13,

Hawaii Revised Statutes. Section 92F-12(a), Hawaii Revised
Statutes, "nerely addresses sone particul ar cases by unanbi guously
requiring disclosure.” S. Conf. Comm Rep. No. 235, 14th Leg.

1988 Reg. Sess., Haw S.J. 689, 690 (1988); H. Conf. Conm Rep. No.
112-88, Haw. H.J. 817, 818 (1988).
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(Nov. 26, 1991).

In the O P advisory opinions noted above, the O P found that
there are various policy reasons underlying the "deliberative
process privilege." In OP Opinion Letter No. 90-8 (Feb. 12,
1990), we found that disclosure of predecisional and deliberative
records "would frustrate agency deci sion-making functions, such
as the resolution of issues and the fornmul ation of policies.”
Further, the "candid and free exchange of ideas and opi nions
w thin and anong agencies is essential to agency deci si on-mnmaki ng
and is less likely to occur when all nenoranda for this purpose
are subject to public disclosure.” Id. at 5.

Significantly, draft docunents are "very likely" to be
protected by the deliberative process privilege. Ofice of
I nfformation and Privacy, U S. Dep't of Justice, Freedom of
| nformation Act Quide & Privacy Act Overview 113 (1992) (citing
federal court decisions under Exenption 5 of the federal Freedom

of Information Act, 5 U.S.C. § 552(b)(5) (1988) ("FO A"));* see
also OP Op. Ltr. No. 91-16 (Sept. 19, 1991) (draft docunents, by
their very nature, are typically predecisional and deliberative).

However, "the nmere designation of a document as a " draft' does
not by itself exenpt a docunment from public inspection required
under the UPA " OP Op. Ltr. No. 91-16 at 6 (Sept. 19, 1991).
Thus, even though proposed mnutes are "draft" docunents, they
must still be found to be predecisional and deliberative in order
to be protected by the "deliberative process privilege." See
Petroleum Information Corp. v. Dep't of Interior, 976 F.2d 1429
(D.C. Gr. 1992).

Case | aw under Exenption 5 of the FO A has found that the
very process by which a "draft"” evolves into a "final" docunent
can itself constitute a deliberative process. Thus, "even if a
draft docunent's contents are factual, the disclosure of the
draft would frustrate agency deci sion-nmaking during the drafting
and editing of the docunent because "the disclosure of editorial
judgnents--for exanple, decisions to insert or delete material or
to change a draft's focus or enphasis--wuld stifle the creative
t hi nki ng and candi d exchange of ideas.'" OWP Op. Ltr. No. 91-16
at 5 (Sept. 19, 1991), quoting, Dudman Communi cations Corp. V.
Department of Air Force, 815 F.2d 1565, 1569 (D.C. Gr. 1987);
National WIdlife Federation v. U S. Forest Service, 861 F.2d
1114, 1122 (1988) ("[t]o the extent that [the requester] seeks
through its FO A request to uncover any discrepanci es between the
finding, projections, and reconmendati ons between the draft][s]

‘“Exenption 5 of the FO A protects "inter-agency or intra-agency
menor anduns or |etters which would not be available by law to a
party . . . in litigation wth the agency."
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prepared by | ower-I|evel [agency] personnel and those actually
adopted . . . , it is attenpting to probe the editorial and

policy judgnents of the decisionmakers”). Further, "public
confusion could result if ideas that were purely personal to the
aut hors of draft docunents were m staken for the official
position of the agency." GCity of West Chicago v. United States
Nucl ear Regul atory Commi n, 547 F. Supp. 740, 747 (N.D. IlT. 1982).

In this case, however, the "give and take" and the
"editorial judgnments" involved in arriving at the official
version of the mnutes is itself exposed to the public. Any
revisions or additions to proposed m nutes are made by the
trustees at neetings open to the public. |Indeed, under section
92-9(c), Hawaii Revised Statutes, all or any part of an agency
nmeeting may be recorded by any person in attendance by neans of a
tape recorder. Therefore, the process by which the final
"approved” mnutes are fornulated is conducted openly before the
public. In fact, the anendnents or corrections proposed by the
trustees to the previous neeting's mnutes becone part of the
m nutes of the neeting at which the amendnents or corrections are
approved. Thus, anyone can reconstruct the proposed m nutes by
adding or deleting the trustees' anendnents, if any, to or from
t he approved m nutes.

For the foregoing reasons, and because the U PA exceptions
to required agency disclosure are to be narrowmy construed in
favor of disclosure, see OP Op. Ltr. No. 90-20 at 5, n.2
(June 12, 1990), we do not believe that the proposed m nutes of
an agency neeting required to be public under the open neetings
| aw are protected under the "deliberative process privilege."
Accordi ngly, we conclude that proposed m nutes of public agency
nmeetings are not governnment records that nust remain confidential
in order to avoid "the frustration of a legitinmate governnent
function.”

Consequently, we find that none of the U PA s exceptions to
requi red agency di sclosure applies to the proposed m nutes of
Board and Committee public neetings that have not yet been
approved by the trustees, and, therefore, they nust be nade
avail abl e for public inspection and copying under the U PA, upon
request. We note, however, that persons requesting to inspect or
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copy proposed m nutes should be on notice that the proposed
m nutes do not constitute the "official" record of an agency
meet i ng.

Furthernore, we observe that the rationale for concl udi ng
that the "deliberative process privilege" does not protect
proposed m nutes from public disclosure does not apply to drafts
of neeting mnutes that precede the final draft presented for
Board or Conmttee approval. Disclosure of these earlier drafts
woul d reveal "editorial judgnments" found to be protected by this
privilege. Thus, the ERS nmay disclose draft m nutes that precede
the final draft that is presented for approval, correction, or
anendnent, but under section 92F-13(3), Hawaii Revised Statutes,
we find that the ERS is not required to do so.

We now turn to an exam nation of the tinme limt within which
t he approved m nutes of the Board and Committee neetings nust be
made avail able for public inspection and copying.

I11. AVAI LABILITY OF APPROVED M NUTES OF PUBLI C AGENCY MEETI NGS

Al t hough section 92-9(b), Hawaii Revised Statutes, requires
the m nutes of agency neetings to be "available within thirty
days," it is not clear whether those m nutes nust be avail able
before the expiration of thirty days if the m nutes have been
officially approved by the agency. Section 1-15, Hawaii Revised
Statutes, provides that "[w] here the words of a |aw are

anbiguous: . . . (2) The reason and spirit of the law, and the
cause which induced the legislature to enact it, may be
considered to discover its true neaning.” [Enphasis added.] An

"anbi guity" exists "[w hen there is doubt, doubl eness of neaning,
or indistinctiveness or uncertainty of an expression used in a
statute.” State v. Sylva, 61 Haw. 386, 388 (1980).

The "cause which induced the legislature” to enact the open
nmeetings |law and the reason for that law are found in section
92-1, Hawaii Revised Statutes, which states:

§92-1 Declaration of policy and intent.

In a denocracy, the people are vested with
the ulti mate deci si on-maki ng power.
Gover nnment al agencies exist to aid the people
in the formati on and conduct of public
policy. Opening up the governnental
processes to public scrutiny and
participation is the only viable and
reasonabl e nmet hod of protecting the public's
interest. Therefore, the |egislature declares
that it is the policy of this State that the
formation and conduct of public policy - the
di scussions, deliberations, decisions, and
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action of governnental agencies - shall be
conducted as openly as possible. To
Inplement this policy the Tegislature
decl ares that:

(1) It is the intent of this part to protect
the people's right to know

(2) The provisions requiring open neetings
shall be Tiberally construed; and

(3) The provisions providing for exceptions
to the open neeting requirenments shal
be strictly construed agai nst cl osed
nmeet i ngs.

Haw. Rev. Stat. § 92-1 (1985) (enphases added).

To find that section 92-9(b), Hawaii Revised Statutes,
aut hori zes an agency to wthhold mnutes fromthe public until
the end of the thirty-day period, notw thstanding the fact that
t hey have been officially approved by the Board or the Commttee,
woul d, in our opinion, be contrary to the clearly expressed
| egi slative intent underlying both the open neetings and open
records® laws. In adopting part | of chapter 92, the Legislature
stated that it intended to open up governnental processes to
public scrutiny and to protect the "people's right to know. "
Additionally, the Legislature directed that the open neetings
provi sions of chapter 92, Hawaii Revised Statutes, "shall be

liberally construed.” Haw. Rev. Stat. § 92-1(1) (1985).

I n accordance with the above policies, we conclude that the
m nutes of ERS neetings required to be public by part | of
chapter 92, Hawaii Revised Statutes, nust be nade avail abl e upon
the Board's or the Commttee's approval of the proposed m nutes,
irrespective of the fact that the thirty-day period set forth in
section 92-9(b), Hawaii Revised Statutes, has not yet expired.
I f the proposed m nutes of a public agency neeting are approved
w th anendnents or corrections, then the mnutes, in their
approved form shall be nmade avail abl e upon correction or

®Chapter 92F, Hawaii Revised Statutes, also declares that it
is the policy of the State that the "formation and conduct of
public policy--the discussions, deliberations, decisions, and
action of governnent agencies--shall be conducted as openly as
possible."” Haw. Rev. Stat. § 92F-2 (Supp. 1991). Section 92F-2,
Hawai i Revised Statutes, further provides that the U PA shall be
applied and construed to pronote its underlying purposes, which
i ncl ude enhanci ng governnental accountability through a general
policy of access to government records.
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amendnent by the agency.® In any event, the minutes of public
agency neetings shall be nade available for public inspection and
copying within thirty days after the neeting to which they
relate, subject to the exception set forth in section 92-9(b),

Hawai i Revised Statutes. Haw. Rev. Stat. § 92-9(b) (1985).

In further support of our conclusion, we observe that it
appears that the purpose of the thirty-day period specified in
the open neetings lawis to allow sufficient time for preparation
of the mnutes by staff. |In the Report of the Governor's
Comm ttee on Public Records and Privacy (1987) ("CGovernor's
Commttee Report™)’, a governnent official proposed that "changes
[ be] made to the current [open neetings] | aw because the
requi renent that the mnutes be ready within thirty days of the
nmeeting presents |ogistical problens"” and suggested "providing a
si xty-day period for use in preparing mnutes." Vol. |. Report
of the Governor's Commttee on Public Records and Privacy 154
(1987) (enphasis added). Thus, 1f the purpose of the thirty-day
period of section 92-9, Hawaii Revised Statutes, is to all ow
sufficient time for preparation of the mnutes, then once those
m nutes are prepared and approved, we can discern no legitimte
reason to delay nmaking them avail abl e that woul d be consi stent
with the policies underlying chapters 92 and 92F, Hawaii Revi sed
St at ut es.

CONCLUSI ON

For the reasons stated above, we conclude that none of the
U PA' s exceptions to required agency disclosure applies to the
proposed m nutes of Board and Comm ttee neetings, and, therefore,
t hey must be made available for public inspection and copying
under the U PA, upon request.

W also find that drafts of neeting mnutes that precede the
final draft presented for Board or Cormittee approval may be

°W observe that these conclusions concern the tinming of the
di scl osure of approved m nutes and do not alter the ERS obligation
under the UPA to make the proposed mnutes available for public
i nspection and copyi ng upon request.

"The Covernor's Committee Report's reconmendations played an
inportant role in the Legislature's drafting of the UPA  See S
Stand. Comm Report. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.

S.J. 1093 (1988).
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wi t hhel d by the ERS under the "deliberative process privilege" we
have found to be enconpassed under section 92F-13(3), Hawaii

Revi sed St at utes

Additionally, we conclude that the m nutes of ERS neetings
required to be public by part | of chapter 92, Hawaii Revi sed
Statutes, nust be made avail abl e upon the Board's or the
Comm ttee's approval of the proposed m nutes, irrespective of the
fact that the thirty-day period set forth in section 92-9(b),
Hawai i Revised Statutes, has not yet expired. If the proposed
m nutes are approved with anendnents or corrections, then the
mnutes, in their approved form shall be nmade avail abl e upon
correction by the agency. 1In any event, the mnutes "shall be
made available within thirty days" after the neeting to which
they relate, subject to the exception set forth in section

92-9(b), Hawaii Revised Statutes. Haw. Rev. Stat. § 92-9(b)
(1985) .

Very truly yours,

M m K. Horiuch
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

MKH: sc

C: Celia Jacoby, Deputy Attorney Ceneral
M. Desnmond J. Byrne
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